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Fraud and Abuse Laws

• Anti-Kickback Statute

• Stark Laws

• False Claims Act

• Civil Monetary 

Penalties 



The Yates Memo
“It’s only fair that the people 
who are responsible for 
committing the crimes be held 
accountable”

Accountability:

• Deter illegal activity

• Incentivize changes in 
behavior

• Parties are held responsible 
for their actions

• Promote confidence in the 
federal justice system





“When healthcare providers submit improper 
claims to Medicare and Medicaid, they do two 
bad things: they unjustly enrich themselves, and 
they drain money needed for legitimate patient 
care”

-Nathaniel R. Mendell
Acting US Attorney



“Our federal healthcare system relies on the 
basic premise that providers abide by the 
rules and bill properly, and the American 
taxpayers who fund the Medicare and 
Medicaid programs deserve nothing less”

-Phillip Coyne
Special Agent in Charge, Office of the 
Inspector General



What is Fraud & Abuse
• Fraud

– Intentional act of deception or misrepresentation that is 
knowingly false 

– Acting with actual knowledge or in “reckless disregard” 
of the laws or regulations

• Abuse
– Unintentional act resulting in higher payment

• Submitting inaccurate or misleading claims for services provided. 
• Submitting claims for services not provided. 
• Submitting claims for medically unnecessary services or services not covered by the payer. 
• Making false statements or representations to obtain payment for services or to gain participation in a 

health care program. 
• Concealing or improperly avoiding an obligation to repay a health care program. 
• Offering or paying money, goods, or anything of value to encourage or reward the referral of patients 

to a health care provider. 



Anti-Kickback Statute

• Prohibits offering, paying, soliciting or receiving 
anything of value to induce or reward referrals

• Examples
– Arrangements between physicians and healthcare 

providers to induce referrals

– Rewarding business in exchange for referrals

– Giving money or gifts to patients



Stark Law
• Prohibits physicians from referring patients to 

other entities or providers in which the referring 
physician or his immediate family has a 
financial interest unless:

– An exception applies
• Employment Agreement

• Medical Director Contracts

• Professional Services Agreement

• Office space rental

• Giving anything of value



Stark vs Anti-Kickback

Stark

• Penalties

– Denial of payment

– Refund of payment

– False Claims Liability

– Civil Monetary Penalties

– Exclusion

Anti-Kickback

• Penalties

– Fines

– Prison

– False Claims Liability

– Civil Monetary Penalties

– Criminal Penalties

– Exclusion



False Claims Act

• Federal crime to knowingly make a false record or file a 
false claim involving a federal healthcare program

• Penalties
– Repayment

– Civil Monetary Penalties
• Fines from $11,000 to $22,000/claim

• Treble damages

• Criminal penalties

• Exclusions

– Corporate Integrity Agreements



Qui Tam Lawsuits

– Allows individuals with information concerning fraud to file lawsuits on behalf of 
government

– Individuals can receive a percentage of any recoveries 

– False Claims laws provide protections for individuals against retaliation 

– Who can be a Whistleblower?

• Employees

• Suppliers 

• Consultants 

• Physicians 

• Competitors

– Whistleblower lawsuits are the leading source of regulatory investigations in health 
care



Anytime you want to:
• Give anything to induce or reward

referrals, or
• Do any deal with a referral source.



Best Defense is a Good Offense

• Ensure arrangements with physicians, patients and 
other referral sources are appropriate:
– Beware of free or discounted items to referring 

physicians

– Written contracts with referring physicians

– Paying Fair Market Value

– Do not condition payments on referrals

Respond to suspected problems

Repay as necessary



What’s Happening in HIPAA

• Cyber attacks

• Snooping

• Social Media

• Business Associate Agreements







Enforcement Highlights

• From the compliance date to present, the compliance 
issues most often alleged in complaints are:

– Impermissible uses and disclosures of PHI

– Lack of safeguards of PHI

– Lack of patient access to their PHI

– Lack of administrative safeguards of ePHI

– Use of disclosure of more than the minimum necessary


